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INTRODUCTION AND INTERESTS OF THE AMICI

Margaret Chambers and Cassandra Ormiston, two Rhaahel islomen who
entered into a Massachusetts marriage, are now geglmode Island divorce. Their
competing petitions for divorce have given rise to teigifted question: “May the
Family Court properly recognize, for the purpose of entenig a divorce petition, the
marriage of two persons of the same sex who were gedp married in another
state?*

No doubt because of the importance of the certified gure&nd the legal issues
subsidiary to it), this Court invited various government aifec“and all interested

n2

persons and/or organizations ... to file briefg@asci curiae” United Families

International, Family Leader Foundation, and Family &Wahternational accept the
Court’s invitation and with this brief demonstrate why shend and valid answer to the
certified question is “no.”

Amicus curiadJnited Families International (UFI) is a non-sectarian, non-
profit, IRC 8§ 501(c)(3) public charity. UFI, founded in 1978, seeksamtain
and strengthen the family in the United States and other countiébal been
granted official consultative status at the United Nationsremagovernmental
organization and has participated in UN conferences. UFI has memb¢hode

Island.

; Supreme Court, Order of May 21, 2007, at 1.
Id.
1



Amicus curiad~amily Leader Foundation (FLF) is a non-profit
organization that works in the public square to promote principlesupabrt the
family—with marriage between a man and a woman at its hearterdsal to the
hope and future of nations, peoples, and the rising generation. FLF supports
educational and other efforts to secure support for principles teaggien home
and family. FLF has members in Rhode Island.

Amicus curiad=amily Watch International (FWI) is a non-profit
organizationworking to solve social problems at the internationatjonal, and local
level by stemming and reversing the tide of family digrdéion and fragmentation. In
this effort, FWI recognizes the vital importance of ddfag and promoting fundamental
social institutions such as man/woman marriagé/| has members in Rhode Island.

STATEMENT OF THE FACTS

To repeat the certified question: “May the Family Cquaperly recognize, for
the purpose of entertaining a divorce petition, the mgerof two persons of the same
sex who were purportedly married in another state?”

Three related sets of historical facts together caaghe foundation for
resolution of that question. The first is the histoiryhe Chambers-Ormiston
relationship, a history inextricably interwoven witlteat legal developments in
Massachusetts. The second is the history of the mpateary American marriage
institution. The third is the history of the relationsbetween the State of Rhode Island,

on one hand, and, on the other hand, the institutioreofiage.



A. The Chambers-Ormiston relationship and Massachusettsavelopments

Prior to November 2003, Chambers and Ormiston residetiaddIsland’. That
month, a badly divided (4-3) Massachusetts Supreme Ju@eiat (SJC) held that
marriage as the union of a man and a woman was medtgond mandated that, effective
May 17, 2004, the legal meaning of marriage in that state viieulde union of any two
person$. The state’s Senate then asked the SIC whetheosygtupvision of civil
unions for same-sex couples would be an adequate remedlgel®dC (again dividing
4-3) held no, the legal meaning of marriage must be the wiiany two persons.

Massachusetts’s then-governor, Mitt Romney, resporaldeese developments
by directing that state officials comply with a Madsasetts statute prohibiting marriage
in that state “by a party residing and intending to conttoueside in another jurisdiction
if such marriage would be void if contracted in such ojinesdiction” (the 1913
statute)’

On May 26, 2004, Chambers and Ormiston applied for a Masseits marriage

license’ They used the address of their shared Rhode Island resided stated their

® Family Court, Affidavit of Margaret R. Chambers, Retyy 8, 2007, at 3.
* Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 961 (M2£83) (“we conclude
that the marriage ban [i.e., limiting marriage touh@n of a man and a woman] does
not meet the rational basis test”).
®> |n re Opinions of the Justices to the Senate, 802N 565 (Mass. 2004).
® General Laws c. 207, § BeeYvonne AbrahamRomney: gay outsiders can't marry in
Mass, THE BOSTONGLOBE, April 25, 2004 available at
http://www.boston.com/news/local/articles/2004/04/25/romgay _outsiders_cant_marr
y_in_mass/.
" Technically, Chambers and Ormiston filled out a emittnotice of intention of
marriage” on forms provided by the registrar of vit@loels and statistics. The details of
the technical aspects of marrying in Massachusetts toeits|m Cote-Whitacre v. Dep’t
of Pub. Health, 844 N.E.2d 623, 632-33 (Mass. 2006) (Spina, Jyrcogg. A certified

3



intention to reside in this stateThey received and then used the marriage licensel a Fal
River justice of the peace solemnized the marrfadée couple then returned to their
Providence residencé.

In June 2004, in a Massachusetts state court, a numbat-of-state, same-sex
couples (including two couples from Rhode Island) challdrige 1913 statute, its
constitutionality, and its application. In March 2006, at the SJC, one justice believed
the 1913 statute unconstitutiofalpne appeared to say both that the statute was
constitutional and that it was nStyhile five said the statute was constitutiotal.
Regarding application, three (the Spina concurrenc&vael that the 1913 statute
applied to residents of all states where the public and teg@ning of marriage was the
union of a man and a womah.The Spina concurrence based this conclusion on the
simple and plain reality that where a state’s “laag interpreted the term ‘marriage’ as
the legal union of one man and one woman as husbandiend. then same-sex

marriage would be ‘prohibited’ in that State .*°."f the man/woman meaning is the

copy of the Chambers-Ormiston “Notice of IntentiorMzrriage” is attached to this
brief as Exhibit A.
® Seeattached Exhibit A.
° Family Court, Affidavit of Margaret R. Chambers, Retyy 8, 2007, at 1 5-7.
1 1d. at 11 4, 8.
1 Cote-Whitacre v. Dep't of Pub. Health, 844 N.E.2d 623, 632-33$M2006) (Spina,
J., concurring). Some Massachusetts clerks also edtan action challenging the 1913
statute, Johnstone v. Reilly, Civil Action No. 04-2655t8s action was consolidated
with the action initiated by the out-of-state, same-amxples.
12" Cote-Whitacre v. Dep't of Pub. Health, 844 N.E.2d 623, 660r2Rid, J.,
dissenting).
131d. at 659-60 (Greaney, J., concurring).
14 1d. at 645, 651-52 (Spina, J., concurririg);at 652 (Marshall, C.J., concurring).
12 Id. at 639 n. 12 (Spina, J., concurring).
Id.
4



public and legal norm in Rhode Island and New York, themessex “couples from
Rhode Island and New York would not be able to secure aagaricense in
Massachusetts.” In this way, the Spina concurrence acknowledged tfoét @fgthe two
possible legal meanings of marriage — “the union of a mdraavoman” or “the union
of any two persons” — necessarily displaces the otBet.three other justices (the
Marshall concurrence) said that the 1913 statute did not applyt-of-state couples
from states that had no law sayimgth “marriage is the union of a man and a woman”
and “marriage is not the union of a man and a man @man and a womarf'— even
though, of course, the second legal idea is entirelyeptesgithin the first legal idea.
The case went back to the trial court to determine venghe one New York
plaintiff-couple and the two Rhode Island plaintiff-cogp@®uld marry in
MassachusettS. On September 29, 2006, the trial court elected to foll@arshall

concurrence relative to the Rhode Island quesfiodn that basis, the trial court found

.

8 1d. at 652-59.

19 1d. at 658 (Marshall, C.J., concurring). Interestinglye ofithe two Rhode Island
couples had received a Massachusetts marriage licensaatitehmarriage solemnized
in Massachusetts, although government officials thexeedfused to register the
completed marriage certificatéd. at 659 n. 12.

20 Cote-Whitacre v. Dep't of Pub. Health, 2006 WL 3208758 at *4 ¢§M@sper. 2006)
(“this Court will apply Chief Justice Marshall’s constrioct of [the 1913 statute] to
determine whether same-sex marriage is prohibited in Ristatted!”)

The trial court found that, under either the Spina coeoge or the Marshall
concurrence, the New York same-sex couple could not nmaMgassachusettsld. at
*2. The basis of the finding relative to New York waattktate’s Court of Appeals
decision of July 6, 2006, holding that the man/woman mearin@oiage was
constitutional. Id.; seeHernandez v. Robles, 855 N.E.2d 1 (N.Y. 2006). The triattco
did not explain why or how that holding is somehowécequated with thaffirmative
expression, so important in the view of the Marshatiourrence, that marriagenst the
union of two persons of the same sex. Perhaps thedtig was (consciously or

5



that no “constitutional amendment, statute, or i@intg appellate decision from Rhode
Island ... explicitly deems void or otherwise expresstpifts same-sex marriagé™ In
this way, the trial court effectively blocked applicatmiithe 1913 statute to Rhode
Island same-sex couples. The trial court made no refert® the fact that the public and
legal meaning of marriage in Rhode Island is the unionnodia and a woman, even
though the trial court had that fact befor&itThe Massachusetts Attorney General took
no appeal.

Meanwhile, back in Rhode Island, Chambers and Ormistadeteto divorce,
and each hired lawyers. The resulting “competing pesitiondivorce®® caused the
Family Court in December 2006 to certify to this Courtdbestion of the Family
Court’s subject-matter jurisdiction to hear sGthObviously well versed in the nuances
of the recent Massachusetts developments, this Coactelit the Family Court to

address a number of questions relative to the ChambernstOn marriage in

otherwise) accepting the reality accepted by the Spinauc@mce, that each of the two
possible legal meanings of marriage — “the union of a mdrmaavoman” or “the union
of any two persons” — necessarily displaces the ot@emperhaps the trial court was
reading (correctly or otherwise) the Marshall conaweeas an invitation to other state
supreme courts to “refine” the meaning of marriage in tiespective states, as four of
the SJC had done to Massachusetts @itbdridge
2L Cote-Whitacre v. Dep't of Pub. Health, 2006 WL 3208758 at *4 §M@asper. 2006)
22 That fact was before the trial court in Cote-Wirieav. Dep't of Pub. Health, Civil
Action No. 04-2656-H, by way of both Defendants’ Oppositm&lerks’ and Couple’s
Motions for Preliminary Injunction 30-31, July 12, 2004, and Defatgl&emorandum
of Law Regarding Rhode Island Law 7-9, May 30, 2006; both aiable at
http://www.glad.org/marriage/Cote-Whitacre/cote_documerttslsh
23 Family Court, Joint Memorandum of the PartiesrenRending Request for
Certification of February 8, 2007, at 3.
24 Supreme Court, Order of January 17, 2007, at 1.

6



Massachusetts, in order to compile “an appropriate factoard.” And apprehending
a key and threshold issue in this case, this Court aisotéld the Family Court to reword
the certified question “to whether or not the Family Caonaty properly recognize, for the
purpose of entertaining a divorce petition, the marriagevofpersons of the same sex
who were purportedly married in another st&fe The Family Court then complied with
both directives’
B. The contemporary American marriage institution

This is a question of fact: Whatmarriage in contemporary America and in
Rhode Island in particular? In two not unimportant wayat fact question is disputed.
First, it is disputed in court cases addressing the marisage — whether marriage will
continue to mean the union of a man and a woman (mardwaomarriage) or whether, by
force of law, that meaning must be changed to the unianyfwo persons (genderless
marriage). The opposing sides have repeatedly preserttesl ¢dourts two quite different

“packages” of marriage fact8. Genderless marriage proponents put forward what is

% 1d. at 2.
26 Supreme Court, Order of January 17, 2007, at 3.
27" Family Court, Decision of February 21, 2007.
28 The most recent and comprehensive examination af tweapeting packages of
marriage facts is Monte Neil Stewavarriage Facts and Critical Morality{2007),
available athttp://www.marriagelawfoundation.org/mlif/publications/&apdf
[hereinafter StewartMlarriage Fact$. (A shorter version of this article publishes ie th
Fall of 2007 as Monte Neil StewaMarriage Facts,31 Harv. J.L. & RuB. POL'Y XX
(2007). Other recent and important examinations ofspeds of contemporary
American marriage relevant to the marriage issue indluwded BLANKENHORN, THE
FUTURE OFMARRIAGE (2007); NSTITUTE FORAMERICAN VALUES, MARRIAGE AND THE
LAW: A STATEMENT OF PRINCIPLES (2006);THE WITHERSPOONINSTITUTE, MARRIAGE
AND THE PuUBLIC GOoD: TEN PRINCIPLES (2006),available at
http://www.princetonprinciples.org/files/Marriage%20and%29B8Public%20Good.p
df; W. BRADFORDWILCOX ET AL., WHY MARRIAGE MATTERS, SECONDEDITION:

7



known as the “narrow description,” while man/woman nageiproponents put forth
what is known as the “broad descriptidi. The result is

not so much divergence as a broad delimitation or desuripti
encompassing most but not all of a very much smaller ®he.
man/woman marriage proponents’ broad description enca@paswide
range of marriage-produced social goods; the genderlesiagearr
proponents’ much more narrow description, far fewend fhe same
holds true relative to marriage’s purposes, practices)dtve (of
individuals) powers, and interactions with other socialtunsbns: the
broad description encompasses much, while the narrowigtest
excludes mucf?

TWENTY-SIX CONCLUSIONS FROM THESOCIAL SCIENCES(2005). See alsaMonte Neil
Stewart Eliding in Washington and Californja2 GONzAGA L. Rev. 501, 516-46
(2007),available athttp://manwomanmarriage.org/jrm/pdf/Eliding_in_WA_and_CA.pd
[hereinafter StewartVashington and CalifornjaMonte Neil StewartDworkin,
Marriage, Meanings — and New JersdyRUTGERSJ. L. & PuB. PoL’y 271, 280-81
(2007),available athttp://manwomanmarriage.org/jrm/pdf/Dworkin.pdf [heeadter
Stewart,Dworkin]; Monte Neil StewartEliding in New Yorkl DUKE J. GONST. L. &
PuB. PoL'y 221, 231-58 (2006gvailable at
http://www.manwomanmarriage.org/jrm/pdf/ElidinginNewY ork. paéreinafter Stewart,
New York Monte Neil StewartGenderless Marriage, Institutional Realities, and
Judicial Elision 1 DUKE J. GONST. L. & PuB. PoL'Y 1, 28-77 (2006)available at
http://www.manwomanmarriage.org/jrm/pdf/Duke_Journal_Artprdé [hereinafter
Stewart,Judicial Elisiorj; F.C. DeCosteCourting Leviathan: Limited Government and
Social Freedom ifReference re Same-Sex Marriage 42#RTA L. REv. 1099, 1102-03
(2005) [hereinafter DeCosteeviathar; Maggie Gallagher,How) Will Gay Marriage
Weaken Marriage as a Social Institution: A Reply to Andrew Koppelndn S'.
THOMAS L. J. 33, 35-65 (2004) [hereinafter GallagHeeply; Maggie GallagherDoes
Sex Make Babies? Marriage, Same-Sex Marriage and Legal Justificatiohe for t
Regulation of Intimacy in a PosawrenceWorld, 23 QUINNIPIAC L. REv. 447, 451-71
(2004) [hereinafter Gallagheboes Sex Make Babjedonte Neil StewartJudicial
Redefinition of Marriage21 &N. J. FAM. L. 11, 41-99 (2004 vailable at
http://manwomanmarriage.org/jrm/pdf/jrm.pdf [hereinaBéewart Redefinitior; F.C.
DeCosteTheHalpernTransformation: Same-Sex Marriage, Civil Society, and the Limits
of Liberal Law 41 ALBERTA L. Rev. 619, 625-28 (2003) [hereinafter DeCoste,
Transformatioh
29 StewartMarriage Facts, supraote 28, at 30-33.
% |d. at 30.
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In any event, each judge, in upholding man/woman marriag&adating its
replacement by genderless marriage, has to some degheexpressly premised her
ultimate legal conclusion on the contents of the supopackage and attempted to
counter the contents of the other packdge.

The second kind of dispute swirling around the key quesfifaco— Whatis
marriage in contemporary America? —centerss@andought Often, one encounters
concepts of what marriagrightto be, palmed off as descriptions of whas.it With
more or less justification, each side accuses the ofteich palming off> Certainly the
temptation to that intellectual sin is omni-presentheside fights this fight because of
what it wants for our society or for a particular pafrour society, because of how it
believes thingsughtto be, and each side accurately sees its particulsiomeof
marriage as essential to achieving its vision of the good.

But in a deep and very important way, the key questioaattf Whais marriage
in contemporary America and in Rhode Island in paicut- is not genuinely disputed.
It is not genuinely disputed because, as a matter hfganderless marriage proponents
have not genuinely engaged, and certainly have not sugltgssiuntered the factual
accuracy of, the important portions of the broad dpsonr of marriage that go beyond

the narrow description’s portrayal. Rather, the hyst®that genderless marriage

31 sSeeidat 8.
32 See idat 28-29.



proponents ignore, evade, and otherwise elide the iamararriage facts not
encompassed by their own narrow descriptibhat is the way it is to this day.

Thus, in summarizing the broad description of contemgaXaererican marriage,
the following paragraphs present a factual descriptionshasi that, factuaf’

Certainly, the description is uncontroversial at tvell®f serious intellectual discourse.

Marriage is a vital social institution. Like all soldiastitutions, marriage is
constituted by a unique web of shared public meanings. Oiglnlgldifferent words,
widely shared meanings are the constituent stuff of itistits. For important
institutions, again including marriage, many of those meamisg4o the level of norms.
Consequently, important social institutions affect irdlials profoundly; institutional
meanings teach, form, and transform individuals, providiegtities, purposes,

practices, and projects.

Those meanings, as the constituent stuff of sociatumsins, are therefore the
source of the institutions’ respective social goodsother words, it is by teaching,
forming, and transforming individuals across the sociedy &n institution’s constitutive
meanings provide the social goods. And it is those sgo@dls that led to the

institution’s evolvement and that continue to give redeoiits perpetuation.

Across time and cultures, a core meaning constitutiveeofrtarriage institution

3 This pattern of evasion and elision is well docuntbiniehe scholarly literatureSee,
e.g.,id. at 33-91; StewartVashington and California, supraote 28, at 516-46; Stewart,
Dworkin, supranote 28, at 292-313; Stewaxew York, supraote 28, at 231-59;
Stewart,Judicial Elision, supranote 28, at 28-78.
3 As a summary of StewaMarriage Facts, supraote 28, at 9-21, the following
paragraphs, to the end of this sub-section, are preseittexdit footnotes, except for
guoted material.
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has virtually always beethe union of a man and a womaifthis core man/woman
meaning is powerful and even indispensable for the marmejeution’s production of
at least six of its valuable social goods. The man/aomarriage institution is:

1. Society’s best and probably only effective means to medehe right of a child
to know and be brought up by his or her biological parents @xiceptions
justified only in the best interests of the child, raige of any adult).

2. The most effective means humankind has developedximma the private
welfare provided to children conceived by passionate, heteralseoupling (with
“private welfare” meaning not just the basic requiremékesfood and shelter
but also education, play, work, discipline, love, and rd$pec

3. The indispensable foundation for that child-rearimglen that is, married
mother/father child-rearing — that correlates (in wagssubject to reasonable
dispute) with the optimal outcomes deemed crucial forld’sht and therefore
society’'s — well-being.

4. Society’s primary and most effective means of bridgfiegmale-female divide.

5. Society’s only means of conferring the identity antustaf, and transforming a
male into, husband/father, and a female into wife/eQtstatuses and identities
particularly beneficial to society.

6. Social and official endorsement of that form oflachtimacy — married
heterosexual intercourse — that society may rationallye above all other such

forms.
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Those are not all the social goods produced by the marnagtution, but for
purposes of adjudicating the marriage issue they aneldhneant ones. They are relevant
exactly because they are the social goods producediatigtand even uniquely by the
man/womarmeaningand that must therefore disappear wheniednings de-
institutionalized.

In contemporary America, the man/woman meaningnbbabeen
deinstitutionalized by broad social trends anywhere, andMagsachusetts has a legal
mandate designed to perform that ta¥ke union of a man and a womemontinues as a
widely shared, public, and core meaning constitutive of #weiage institution across the
Nation. That is not to say that the man/woman measinogiversally shared; an
alternate view of marriage (the “close personal retestiip” model®) makes that

meaning quite dispensable, and that model’s descriptiomnatf marriage nows — after a

% The close personal relationship model of marriagfiee narrow description advanced

by genderless marriage proponents. Under that modaiyiage is simply one kind of
close personal relationship. The [model] ... tend[s] tip sharriage of the features that
reflect its status and importance as a social instiUti€oUNCIL ON FAMILY LAW

(DANIEL CERE, PRINCIPAL INVESTIGATOR), THE FUTURE OFFAMILY LAW: LAW AND THE
MARRIAGE CRISIS INNORTH AMERICA 14 (2005)available at
http://www.marriagedebate.com/pdf/future_of family law.p@bnsequently, “marriage
is seen primarily as a private relationship between twplpethe primary purpose of
which is to satisfy the adults who enter it. Mareag about the couple. If children arise
from the union, that may be nice, but marriage and childre not really connectedId.
Some scholars believe (or hope) that we are innfasting from “a marriage culture to a
culture that celebrates ‘pure relationshipd? at 15, with that term being understood as a
relationship “that has been stripped of any goal beyonathesic emotional,
psychological, or sexual satisfaction which the retestiiop currently brings to the [two
adult] individuals involved.”Id. Under this model, marriage’s social goods are “love
and friendship, security for adults and their childrenneaac protection, and public
affirmation of commitment,” INDA C. MCCLAIN, THE PLACE OF FAMILIES: FOSTERING
CAPACITY, EQUALITY, AND RESPONSIBILITY6 (2006) —and nothing more See Stewart,
Marriage Facts, supranote 28, at 33-43.

12



process of evolution — is not inaccurate in some Araaregommunities or in portions of
that world created by Hollywood. But its descriptiomiadcurate beyond those
particular spheres, exactly because the man/woman mgeeomtinues fully
institutionalized as a widely shared public meaning acromy evate and therefore
across the Nation.

With its power to suppress social meanings, however, theda radically
change and even deinstitutionalize man/woman marridgeconsequence of such
deinstitutionalization must necessarily be loss ofinkatution’s social goods. Further,
genderless marriage is a radically different institutttan man/woman marriage. (This
does not mean, of course, that there is no overlagrimative instruction between the
two possible marriage institutions; the significancenithe divergence.) This significant
divergence is seen in the nature of the two instigticespective social goods (in the
case of genderless marriage, only promised, not yet dadiieXor should this
divergence be surprising: fundamentally different meanindien magnified by
institutional power and influence, do not produce the sanmalsdentities, aspirations,
projects, or ways of behaving, and hence the same goadk. Or to use popular
contemporary terminology, the man/woman marriagetingtn will socially construct a
people and hence a society different from the peopleaaidty socially constructed by
the genderless marriage institution. It could not be wfilserbecause the genderless
marriage institution is radically different in whatims for and in what it teaches. To
say that the result will be otherwise is to say tha core meanings constitutive of

powerful social institutions do not matter in the forimatand transformation of
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individuals, and no rational and informed observer saats tindeed, the observers of
marriage who are both rigorous and well-informed reggrthie realities of social
institutions uniformly acknowledge the magnitude of théedgnces between the two
possible institutions of marriage, and this is so regasdiéthe observer’'s own sexual,
political, or theoretical orientation or preference.

Although the contemporary social institution of marriag@merica has evolved
in important ways over the centuries and undoubtedlyinoludes the ideal of “a
partnership of equals with equal rights, who have mutuailheg to form a new family
unit, founded upon shared intimacy and mutual financial aratienal support,”
enduring aspects of the institution go far beyond thatdoénd limiting description of
transformative meanings, and those enduring aspects amgdgoin the man/woman
meaning:

Conjugal marriage [i.e., man/woman marriage] has skvera
characteristics.  First, it is inherently normativeConjugal marriage
cannot celebrate an infinite array of sexual omaatie choices as equally
desirable or valid. Instead, its very purpose lies in cHangnéhe erotic
and interpersonal impulses between men and women inrteuper
direction: one in which men and women commit to eattler and to the
children that their sexual unions commonly (and even iatest
unexpectedly) produce.

As an institution, conjugal marriage addresses the socialeggmo
that men and women are sexually attracted to each atkethat, without
any outside guidance or social norms, these intensetmtican cause
immense personal and social damage. . . . [Man/womarriage]
provides an evolving form of life that helps men and womeyotigte the
sex divide, forge an intimate community of life, and proadsable social
setting for their children. . ..

Another characteristic of conjugal marriage is that ist
fundamentally child-centered, focused beyond the couplertiswhe next
generation. Not every married couple has or wants emldrBut at its
core marriage has always had something to do with scie¢eognition
of the fundamental importance of the sexual ecolofgyhuwman life:
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humanity is male and female, men and woman often haxebsdies
often result, and those babies, on average, seem bettler when their
mother and father cooperate in their care. Conjugaliage attempts to
sustain enduring bonds between women and men in ordergadimaby
its mother and father, to bond them to one anothetatite baby?®

Regarding this last-mentioned marriage fact — the ingnatized objective and
practice of bonding a man and a woman and the childréthiia sexual relation
produces —, one judge said:

The institution of marriage provides the important legal an
normative link between heterosexual intercourse and praxneat the
one hand and family responsibilities on the other. gdréners in a
marriage are expected to engage in exclusive sexuabredatith
children the probable result and paternity presumed. ... &sdbdhe
relationship between mother and child is demonstrataedypredictably
created and recognizable through the biological procesgghancy and
childbirth, there is no corresponding process for argat relationship
between father and child. Similarly, aside from amcatieterosexual
intercourse nine months prior to childbirth, there igormcess for creating
a relationship between a man and a woman as the pafenfarticular
child. The institution of marriage fills this void by foafty binding the
husband-father to his wife and child, and imposing on him the
responsibilities of fatherhood. ... The alternataeociety without the
institution of marriage, in which heterosexual interceysocreation, and
child care are largely disconnected processes, would beaffaot

Or, as Maggie Gallagher has cogently observed:

[T]he justification for legal preferences for marridge couples attracted
to the opposite sex rests on three [factual] assertisax makes babies;
society needs babies; and children need mothers and faMarsage is
about uniting these three dimensions of human sofgal éireating the
conditions under which sex between men and women e&e babies
safely, in which the fundamental interests of childrethe care and
protection of their own mother and father will be pobéel, and so that

% CouNnciL oNFAMILY LAw, supranote 35, at 12-13.
3" Goodridge v. Dep't of Pub. Health98 N.E.2d 941, 995-96 (Mass. 2003) (Cordy, J.,
dissenting).
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women receive the protections they need to compensateeftigh and
genderedi(e., nonreciprocal) costs of childbeariffy.

Or, in David Blankenhorn’s words:
In all or nearly all human societies, marriageoisially approved

sexual intercourse between a man and a woman, coddsivk as a

personal relationship and as an institution, primarily shahany children

resulting from the union are — and are understood by thetgoazibe —

emotionally, morally, practically, and legally affiled with both of the

parents.

That's what marriage is. It's a way of living rootede

fundamental physiological and biochemical adaptationsingpecies, as

developed over the course of our long prehistory. ... bhis@ntly

evolving, reflecting the complexity and diversity of huntauttures. It

also reflects one idea that does not change: Foyewdd, a motheand

a father®®

None of this is to assert that an institutionalized psege to mandate or even
promote procreation; rather, it is to ameliorate thesequnences of heterosexual
coupling. The marriage institution in important part exast® response to two essential
realities of man/woman intercourse: its procreativegraand its passion. And that
institutional response’s purpose is understood as the mow$iadequate private
welfare to children. (As used here, the phiaseate welfareincludes not just the
provision of physical needs such as food, clothing, anlteshi® encompasses
opportunities such as education, play, work, and disciplmkintangibles such as love,
respect, and security.) Man/woman intercourse, astasf aompelling passion often

leading to child-bearing, has important implications foiedgc Societal interests are

3 GallagherPoes Sex Make Babiesipranote 28, at 451.
39 BLANKENHORN, supranote 28 at 91 (emphasis in original). Blankenhorn nots th
his definition of marriage “rests on a large and growing rteiaorof scholarly evidence.
It incorporates widely shared conclusions about the mgasfimarriage reached by the
leading anthropologists, historians, and sociologistee@modern era.’ld.
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corroded when child-bearing occurs in a setting of inadequiatzte welfare and are
advanced when it occurs in a setting of adequate privateraue Rassion-based
procreation militates against the latter and is conduzfivbe former. That is because
passion, not rationality, may well dictate the tehghe encounter. While rationality
considers consequences nine months hence and thereafsanmoes not, to society’s
detriment. Thus, what is understood to be a fundamanthbriginating purpose of
marriage: to confine procreative passion to a settisgcal institution actually, that
will assure, to the largest practical extent, thatipassconsequences (children) begin
and continue life with adequate private welfare. Althoughitnmediate objects of the
protective aspects of this private welfare purpose areftiteeand the often vulnerable
mother, society itself is rationally seen as thendte beneficiary.

Because the contemporary man/woman marriage institatioances, albeit
imperfectly, this private welfare purpose, many tens dtfiang in this Nation continue to
enjoy the significant incremental increase in child addlt happiness, health, and
productivity associated with that institution, somethind sueial science has measured

and stated in conclusions that are by now rather uremanstial.

A society can have, at any given time, amesocial institution denominated
marriage That is because a society, as a simple matteadify, cannot, at one and the
same time, have as shared, core, constitutive meaninigs ofarriage institutiobhoth
“the union of a man and a womaarid “the union of any two persons.” A society, as a
simple matter of reality, cannot, at one and the dames tell people, and especially

children, thaimarriage means “the union of a man and a womand “the union of any
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two persons.” The one meaning necessarily displacexitbe Hence, every society
must choose either to retain the old man/woman nggriiiastitution or, by force of law,
to suppress it and put in its place the radically diffegemderless marriage institution.
But again, to suppress, by force of “constitutional” lawless, the shared public
meanings constituting the old institution is to lose thliable social goods flowing from

those institutionalized meanings.

This reality — that a society can have, at any giver,tonlyonesocial institution
denominatednarriage— illuminates the misleading nature of phrases sushrag-sex
marriage, homosexual marriagandgay marriage These phrases are misleading in two
related ways. First, no where in the world is mgeidefined legally, socially, or
otherwise as the union of two persons of the same Iséxeither defined as the union of
any two persons, as in Massachusetts (at least legadlgs the union of a man and a
woman, as in the other 49 states (both legally and $gci&econd, when people
confront the marriage issue, the tetmgnosexual marriaggay marriageandsame-sex
marriageget those people thinking of a new, different, and separatgage
arrangement or institution that will co-exist with e man/woman marriage institution.
But although the legal definition of civil marriage as timion of any two persons allows
same-sex couples to marry, it of course also allowsraan and a man to marry and,
indeed, once judicially or legislatively adopted is sh&edefinitional basis for thenly
law-sanctioned marriage any couple can enter, whethersaxa man/woman. (That
is the way it now is in Massachusetts.) Thus, lggadhctioned genderless marriage (the

not-misleading term for what is being proposed), ratien peacefully co-existing with
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the old man/woman marriage institution, actually dispda&nd replaces it.

Another salient social institutional reality is thisan/woman marriage is a pre-
political institution, while genderless marriage mustedeassity be a post-political, law-
constructed, and hence fragile institution. Joseph Rptures the reality well and
accurately when he observes that the law’s rolgiveléo man/woman marriage and
other pre-political institutions is “to give them formmatognition, bring legal and
administrative arrangements into line with themijlifate their use by members of the
community who wish to do so, and encourage the trangmis$ belief in their value to
future generations’® Thus, when a same-sex couple successfully asseiyhiato
marry” they are necessarily imposing on the statea correlative duty to allow them
into the existing man/woman marriage institution — whighlaw is impotent to do,
although it is sufficiently potent to de-institution&iman/woman marriagebut a
correlative duty to construct and maintain in all iegyftity the radically different
genderless marriage institution, in which every couple ations to be married (whether
same-sex or man/woman) must participate if the couplaim is to have legitimacy.

C. Rhode Island and the institution of marriage

In Rhode Island, the public and legal meaning of marriageisinion of a man
and a woman. That has always been the case. STtheg case today.

Rhode Island’s statutes reflect repeatedly the maméam meaning. For example,
“[p]ersons intending to be joined together in marriagiis state must first obtain a

license from the clerk of the town or city in which) the female party to the proposed

%0 SEPHRAZ, THE MORALITY OF FREEDOM 393 (1986)see alsdDeCoste,
Transformation, supraote 28, at 635.
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marriageresides; or in the city or town in which (e male party resided the female
party is a nonresident of this state **.'Further, “[bJoththe bride and groorshall
subscribe to the truth of data in the application” fonariage licens& Other Rhode
Island marriage statutes refer to “husband” and “witeAnd, tellingly, in listing

kindred persons a man cannot marry in this state, éttstdescribes only females, from
“mother” through “wife’s daughter’s daughter” to “mothesister.** For those kindred

a woman cannot marry, the statute describes only ffrales.

Rhode Island’s common law also defines marriage asrtiom of a man and a
woman. Thus, ibtate v. Downingl75 A. 248, 249 (R.l. 1935), this Court said:
“Marriage’ is a status which determines the relatioesmMeen husband and wifé®” And
in DeMelo v. Zompa844 A.2d 174, 177 (R.l. 2004), this Court said: “Although
common-law marriages have long been recognized asindhdt state, ... the existence
of a common-law marriage must be ‘established by @pdrconvincing evidence that
the parties seriously intended to enter in the husbarelreféitionship.”

It cannot be gainsaid that the public and legal meaning ofaga in Rhode

Island is the union of a man and a woman.

*kkkkkk*k %

“L R.l. G.L. § 15-2-1 (emphasis added).
2 |d. at § 15-2-7 (emphasis added).
* E.g., id.at § 15-1-5 & 6.
* Id. at § 15-1-1.
* 1d. at § 15-1-2.
¢ Strong contemporary work regarding social institutiongeineral and marriage in
particular reaffirms the validity of this focus on ttatuses dfiusbandandwife. See,
e.g.,DeCoste Transformation, supraote 28, at 625-27.
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The three related sets of historical facts set fiorthe preceding sub-sections,
when clearly apprehended, are the solid foundation for paad analysis in this

important case; misapprehension of any one of them,casand foundation.
QUESTIONS AND STANDARD OF REVIEW

The certified and fundamental question is: “May thenliaCourt properly
recognize, for the purpose of entertaining a divorce petithe marriage of two persons
of the same sex who were purportedly married in anctia¢e?”

From that question flow, necessarily and logicallpuanber of questions
subsidiary to it:

1. Does this case present an actual case or conty@véffie Court specified this
questior*)

2. What is the relationship, if any, between Rhode distanognition of a marriage as
valid, on one hand, and, on the other hand, the grantiadRbode Island divorce?

3. Does Rhode Island’s judge-made law best serve titregts of this state by altering
the state’s public and legal meaning of marriage from thenwfia man and a woman to
the union of any two persons, even for the limited purpbgeamting a divorce?

4. lIs the federal Defense of Marriage Act, 28 U.S.C738C, relevant to this case?
(The Court also specified this questfBh.

5. Is the Full Faith and Credit clause of the Unib¢ates Constitution relevant to this

case. (The Court also specified this questipn.

" Supreme Court, Order of May 21, 2007, at 2.
48
Id.
9.
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6. Does Rhode Island’s public and legal meaning of mar(tageunion of a man and a
woman) violate state or federal constitutional norfrsguality, liberty, privacy, personal
autonomy, human dignity, and so forth?

Regarding the standard of review, because the certifiedi@quésnd the
guestions subsidiary to it) present issues of law,Gbisrt will employ a de novo
standard of review in resolving all those questions, giving gvea@ht and deference,

however, to the findings of historical fact made by taeffy Court>
DISCUSSION OF THE QUESTIONS

Point 1
Because Chambers and Ormiston are genuinely adverse relatit@the merits
of this case, their agreement on the Family Court’'s power teesolve those merits
does not render this case non-justiciable; this case comnties to qualify
as a fully justiciable case or controversy.

The Family Court found, based on “the pleadings, exhamitsaffidavits,” that
the conflicting contentions of Chambers and Ormist@sgmt a real and substantial
controversy between those two; their dispute (thederihthe divorce) is definite and
concrete, not hypothetical or abstr3ctAs just noted, under the applicable standard of
review, this Court will give great weight and deferencthéoFamily Court’s findings of

historical fact, including the factual findings embeddedsultimate conclusion of “an

actual case in controversy’”

0 seeCity of Providence v. Employee Retirement Bd. dfy®@if Providence, 749 A.2d
1088, 1096 (R.I. 2000).
1 Family Court, Decision of February 21, 2007, at 3-4.
52
Id. at 4.
22



The justiciability of this case is not altered by thet, and it is a fact, that
Chambers and Ormiston agree that the Family Court bgsaver to resolve the terms
of their contested divorce and grant a divorce. If thett were deemed to render this
case non-justiciable, then virtually no couple facing digarould present a justiciable
case or controversy; that is because nearly all couplgsing into a divorce proceeding,
do not dispute the court’s power to resolve the matteey @gree on that particular
matter, just like they will agree, during the course efgloceeding, on any number of
other auxiliary matters, such as the applicability ofasenprocedures and even certain
components of the large substantive questions (propersiatyietc.). Yet such
agreements certainly cannot be deemed to render thein@agasticiable; an insistence
on complete and total “adverseness” with respect toyeneginable issue in a case
would throw all our courts into chaos.

The best thinking on the “adverseness” element atjability fully supports
what the Family Court and this Court have done relatibe issue now before this
Court (whether, as a predicate to a Rhode Island cBydihe Family Court can, will, or
must recognize the Chambers-Ormiston marriagederal Practice and Procedure
addresses the situation, just like this one, where geadwverseness is present on the
merits but an issue arises that has “not been adddm@te/een parties who are in court on
other claims.®®

Once a [genuinely adverse] claim is advanced, ... a nonplex

calculus is needed to determine whether to resolvesshaehave not

been argued by the parties but that might advance dedisiba.issues
are not needed to dispose of the case in a way that se@mpriate, they

53 CHARLESALLAN WRIGHT ET AL., 13 FEDERAL PRACTICE & PROCEDURES 3530.
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may be put aside. If the court believes that an issgbktmrovide a

desirable basis for decision, however, several pathbefmllowed. One

is to raise the issue on the court's own motion, éude parties have

agreed that the issue is out of the case. Anotherdsect the parties to

argue the issue; at times this course may be pushed gih VOr the

court may appoint a friend of the court to argue an issateltb parties

cannot be led to argue in a helpful wayone of these actions violates the

case or controversy requiremetit.

Here, of course, the legal issue reflected in thefieerquestion is more than one
“needed to dispose of the case in a way that seems appedand even more than one
that “might provide a desirable basis for decision.”reHbe legal issue reflected in the
certified question is absolutely essential to and unalbteda any sensible resolution of
the Chambers-Ormiston divorce proceeding. If thaf&ttquestion is not answered —
one way or the other — the divorce proceeding is deac iwélter. Accordingly, it was
wise and proper for the Family Court “to raise the issuéhe court's own motion” in the
form of a certified question to this Court. Likewigewas wise and proper for this Court
to invite “friend[s] of the court to argue an issue thatphrties [perhaps] cannot be led
to argue in a helpful way.” Because of this amicusfbaieleast one brief in this
proceeding will present to this Court a negative answereteoéltified question and do so
to a high level of professionalism. Because that jagundamental purpose of the
justiciability requirement is now satisfied in this predang: “to assure that concrete
adverseness which sharpens the presentation of issues hijgbrthre court so largely

depends for illumination of difficult constitutional qtiess.”"

> |d. (emphasis added).
> Baker v. Carr, 369 U.S. 186, 204 (1962).
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In all the circumstances, this case presents an aidsalor controversy.

Nevertheless, in this context, something important neebs said about what has
happened across the country in the litigation of the iaggrissue and what may well
happen in this case. Certain gay and lesbian rights gesgpallied organizations have
formulated and pursued, with a cadre of brilliant and egpe&d lawyers, a coordinated
litigation strategy across the Nation. In this endeathe preeminent organizations have
been the ACLU, Lambda Legal Defense and Education Fumdiftla Legal), and Gay
Lesbian Advocates and Defenders (GLAD). GLAD, basdgioiston, has led out in New
England® the ACLU and Lambda Legal have divided between thentetid role in the
other stated’

Two central and now clearly evident pillars of theglion strategy are “the
atypical couples tactic” and the “no federal questidrétegy. Here is a description of
the former:

The gay/lesbian rights movement has skillfully androfiteccessfully

deployed what may fairly be called the “atypical coupéesic.” This

tactic uses as the public face of the genderless mandagpaign a

number of carefully selected same-sex couples virtuadigtinguishable
(except for gender) from Ozzie and Harriet Nelson oir @lad Heathcliff

¢ SeeBaker v. Vermont, 744 A.2d 864 (Vt. 1999); Goodridge v. DepartmeRublic
Health, 798 N.E.2d 941 (Mass. 2003); Kerrigan v. DepartmentifoifdHealth, 2006
WL 2089468 (Conn. Super. 2006).
" Relative to Lambda Legal Defense & Education FsedBaehr v. Lewin, 852 P.2d
44 (Haw. 1993); Hernandez v. Robles, 7 N.Y.3d 338 (N.Y. 2006); raedev. King
County, 138 P.3d 963 (Wash. 2006); Lewis v. Harris, 908 A.2d 196Z00&); In re
Marriage Cases, 49 Cal. Rptr. 3d 675 (Cal. App. 2006); VarniBnien, Case No. CV
5965 (lowa District Court, pending). Relative to the ACls€eMorrison v. Sadler, 821
N.E.2d 15 (Ind. App. 2005); Deane v. Conway, 2006 WL 148145 (Md. Super.;2006)
Hernandez v. Robles, 7 N.Y.3d 338 (N.Y. 2006); Andersen v. Koun€y, 138 P.3d
963 (Wash. 2006); Kerrigan v. Department of Public Health, 2002089468 (Conn.
Super. 2006); In re Marriage Cases, 49 Cal. Rptr. 3d 675 (fpl. 2006).
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Huxtable and then points relentlessly to those coupléseasnswerto
what the genderless marriage campaign is all aboutphitase “atypical
couples tactic” is fair because such couples constitgtete small portion
of the gay and lesbian community and because the moveameht
especially its most active litigating components—Lambdgael ®efense
and Education Fund and Gay and Lesbian Advocates and Defende
(GLAD)—is indeed being consciously tactical °2..

Here is a description of the latter and its recent egipdin:

The organizations supporting these and similar state cctioha
across the country [seeking the redefinition of marrtagée union of any
two persons] are united in a firm resolve that the dedimiof-marriage
issue not be raised now or in the foreseeable futurethehin state or
federal court, as federalconstitutional claim. This resolve is based on
the organizations’ judgment that for now and in the ferabke future the
federal courts, including the United States Supreme Collirteyect such
a federal genderless marriage claim. Maverick lawyedspdaintiffs (that
is, those not acting under the control of these orgaois) have
nevertheless made the federal claim three timesiddsiice in federal
district court and once in federal bankruptcy court. . e Tosing lawyer
and plaintiffs in the Florida federal action initiallpwed publicly to
appeal the adverse decision all the way to the Supremd But
subsequently bowed to organizational pressure in foregoingmoeal.
When the losing lawyer and plaintiffs in the Califorfederal action did
not bow to similar pressure but pursued an appeal to the Qinthit
Court of Appeals, one of the organizations ... moved to intergefore
the Ninth Circuit to urge that the appeal be dismisseplisticiability
grounds. ... The Ninth Circuit denied the intervention mobat
ultimately ruled as the proposed intervenor desirest,ish the court
avoided the federal constitutional issue by ordering disihossa
justiciability grounds?’

This history may well be important relative to thiseca3 hat is because this case
is not one sponsored by the preeminent genderless maoriggi@izations, does not

conform to the atypical couples tactic, and does raderél statutory and constitutional

% Monte Neil Stewart & William C. DuncaMarriage and the Betrayal d?erezand
Loving, 2005 BYU L. Rv. 555, 586 (footnotes omitted).
9 stewartNew York, supraote 28, at 229 n. 16 (emphasis in original; footnotes
omitted).
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questions. Thus, it would be consistent with their reeadeavors if these preeminent
genderless marriage organizations, directly or indiyestiek to persuade this Court that
somehow it should not resolve this case on the mesfecially théederalstatutory and
constitutional issues.

Point 2

Rhode Island will grant a divorceonly to a couple whose marriage
this state deems valid.

Rhode Island will grant a divor@mly to a couple in a valid marriage. This
fundamental rule appears both in statute and caseTaws, the statute establishing the
Family Court grants the court jurisdiction “to head aetermine all petitions for divorce
from the bond of marriag€® And, as this Court has said, “the term ‘divorce’ ...
presupposes the existence of a valid marridgedll the other 49 states appear to follow
this rule as welf? and the New Hampshire Supreme Court has stated ityjartjcwell:
“The right to a divorce is predicated upon the existericevalid marriage between the
parties. ... In the absence of a valid marriage, the ecoaytnot exercise its statutory
powers incident to a divorc&* Thus, this state will not grant a Rhode Island divaoce

end an arrangement between two Rhode Island peopléntRdtode Island’s view, is not

® R.I. G.L. § 8-10-3(a).
®L |eckney v. Leckney, 59 A. 311, 311-12 (R.l. 1904).
%2 E.g.,27A C.J.S. § 1 (“the term ‘divorce,’ in its strictchlegal sense, signifies the
dissolution of a valid existing marriagef(t. at 8 2 (“divorce is predicated on, and
presupposes the existence of, a valid marriage, whichnatgseto dissolve, or suspend,
from the date of the decreefdt. at 83 (“the marriage relation constitutes the foundatio
of the action” for divorce).
®3 Joan S.v. John S., 427 A.2d 498, 499-500 (N.H. 1981).

27



a valid marriage. For there to be a Rhode Island de&vahere must first be a marriage
deemed valid by this state — at least for the purpodeedafivorce proceeding.

This rule is as uncontroversial as it is fundamenkar example, in thBeMelo
case discussed earlier, the plaintiff alleged a comlamermmarriage and, on that basis,
sought a divorce. The Family Court and the parties detilatithe matter be
bifurcated, the parties agreeing that they try the isstieeaéxistence of a marriage first.
In the event that a common-law marriage was founddigpmosition of marital property
and other obligations between them would be litigaf&d&fter the trial on “the
existence of a marriage,” the trial justice “denied asthtBsed plaintiff's complaint,
finding that plaintiff had failed to provide the existenceof. marriage® — an approach
that this Court affirme@® Under Rhode Island law, the outcome (dismissal®f th
petition for divorce) could not have been differennd®eMelois a good reminder that
“the issue of the existence of a marriage [always cbfirst.”

We believe that this Court, in this case, has alrea#tpowledged and acted on
the fundamental rule that Rhode Island will grant amdi®only to a couple in a valid
marriage. As noted in the Statement of the Fawotsinitial certified question from the
Family Court spoke of that court’s subject-matter jugtdn to resolve the Chambers-
Ormiston divorce proceedirfg. But this Court understood, we believe, that jurisdiction

is not the truly fundamental issue here; the trudamental issue is the validity in

Z;‘ DeMelo v. Zompa, 844 A.2d 174, 175 (R.l. 2004).
Id.
% 1d. at 175, 178.
®7 SeeSupreme Court, Order of January 17, 2007, at 1 (“Does the Réladd Family
Court have subject matter jurisdiction under” Rhodentslaw “to hear a divorce
complaint” between a Rhode Island same-sex coupleedarriMassachusetts).
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Rhode Island’s eyes of the Chambers-Ormiston marriatgsce, this Court ordered a
reworking of the certified question to its present fonmh its emphasis on judicial
recognition or not of such a marriafe.

The correlative fundamental and uncontroversial psittiat, before granting a
divorce (or even entertaining a divorce proceedinghade Island court determines the
existence of a marriage f&hode Island’purpose, and that determination is an
expression oRhode Islandaw, not the law of any other jurisdiction. This undansting
accords with the bedrock conflict-of-laws principletteaen when a court in the forum
state elects to give effect to foreign law, thaefgn law is not then operating of its own
force but instead has force only as an expression dbthen state’s power; it becomes,
in this way, the forum state’s law. In the wordshd tUnited States Supreme Court: “No
law has any effect, of its own force, beyond thetbnoif the sovereignty from which its
authority is derived.... ‘All the effect which foreign lawan have in the territory of a
state depends absolutely on the express or tacit covfseatt state...."*°

This concept oRhode Island lawecognizing a marriage as valid (or niat)
Rhode Island’s purposghould not be confused or obscured by the modes of antlgtis
Rhode Island courts apply in resolving the recognition issioe.example, if a Rhode
Island couple seeks a Rhode Island divorce to end tlaeniage validly entered into in

the State of Alpha, the court may decide to apply thes ralmarriage which is valid

8 Seeidat 3.
% Hilton v. Guyot,159 U.S. 113, 162-166 (U.S. 189F5ee alsd2 GORPUSIURIS,
Conflicts of Lawg 5. (“It is obvious that no law has any effect ofoen force beyond
the limits of the sovereignty from which its authgiig derived. Conversely, every
person who is found within the limits of a government, thbefor temporary purposes
or as a resident, is bound by its laws so far as tteg@plicable to him.”)
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under the law of the “marrying” state will generally beagnized as valid by the
“divorcing” state’® But in applying that rule and proceeding to grant a Rhoeads!
divorce to the Rhode Island couple, the Rhode Island’sadltimate determination is
notthat the marriage is valid in Alpha; rather, the cewltimate determination is that
the marriage is valid in Rhode Island, in this state’s view, andhierstate’s purpoself
the court cannot make that ultimate determination, themlready seen, it cannot and
will not grant a Rhode Island divorce.

Thus, before Chambers and Ormiston can receive a Rhadd thvorce, this
Court must decide that) Rhode Island’s view and for this state’s purpdbke two are
validly married or, to use this state’s statutory languagein “the bond of marriage.”

Point 3

Rhode Island’s judge-made law best serves the intereststbfs state by sustaining,
for all purposes, this state’s public and legal meaning oharriage.

Coming to the question of Rhode Island recognition oh@mbers-Ormiston
Massachusetts marriage, a helpful and perhaps evattiaksencept is one that may be
called “limited recognition.” Certain scenarios clgtifie concept. In those scenarios,
we use the State of Alpha, the State of Beta, thglédqwith both people being, at all
times, residents of Alpha, although they married itaBeand the Disqualification (an
Alpha law that precludes the Couple from marrying iphd but that has no equivalent in

Beta). The scenarios are:

0 SeeAMJUR, Marriage § 63. Of course, a Rhode Island court may apply a eifter
rule: The validity of a marriage is determined by ldwe of the state with the most
significant relationship to the spouses and the marri&ge, e.gfungaroli v. Fungaroli,
280 S.E.2d 787 (N.C. App. 1981).
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1. Alpha does not deem the Couple married for any Alpha peirpos
2. Alpha recognizes the Couple’s marriagy for a limited purpose, such as:
a. granting the Couple an Alpha divorce;
b. upholding, after the death of one, the other’s rigditstive to the
deceased’s property interests; or
c. upholding, after the death of one, the other’s s{ans$ accompanying
rights) as the surviving “spouse.”

3. Alpha deems the Couple married for all Alpha purpdsedieatment, spousal
immunity, testimonial privileges, next-of-kin status,atiee, intestacy and other death
benefits, etc.).

In requiring a new formulation of the certified questibthis Court appears to
have acknowledged the possibility of a limited recognjtibat is, the possibility of the #
2 scenario; the re-formulated question asks whetheiFdhaly Court may properly
recognizefor the purpose of entertaining a divorce petititthe marriage of two persons
of the same sex who were purportedly married in anctia¢e.”?> Some scholarship
supports the concept of limited recognitign.

The possibility of a limited recognition in this cases to the fore a reality that
ought not be evaded. The reality is that a Rhode Island cannot recognize Chambers

and Ormiston as validly married for purposes of receigifthode Island divorce

L Supreme Court, Order of January 17, 2007, at 3 (emphasi$)adde
2 1d.; Family Court, Decision of February 21, 2007, at 7.
3 E.g.,EUGENEF. SCOLES ET AL, CONFLICT OFLAWS 585 (4" ed. 2004) (“[U]nusual
marriages, valid under appropriate foreign law, aregeized as valid for particular
purposes. Such limited recognition does not, however, iavahecognition of the right
to exercise, in the forum, all the incidents usual eortiarriage relation ....").
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without first changing in one important context thetsts public and legal meaning of
marriage from the union of a man and a woman to thenwfiany two persons. That
much is inescapable. It is inescapable because Chamlaevgoiman and Ormiston is a
woman, because theirs therefore is the union of a wa@md a woman, and because in
this state a core public and legal meaning of marriage,lfpuigdoses, is the union of a
man and a woman. Thus, for this Court to say that Gkhasrand Ormiston are validly
married in the eyes of this state (as the essengtdigate to granting them a Rhode
Island divorce) is for this Court to say, unavoidablyt,thaleast when it comes to ending
a marriage, a core legal meaning of marriage in thie gabwthe union of any two
persons. And although this threshold reality does nitéetf answer whether this Court
oughtto make such a radical change, there should be norgirkithe reality.

All that brings us to the legal rules and policy cdasations guiding this Court’s
decision whether to make such a radical change. @fitesstablished guideline is the
policy preference for validation: “The policies refied in the law concerning marriage
are designed to respond to the need to assure ... the protedtmse to whom this
relationship has direct social significance, partidultre parties, their offspring and
possible subsequent spousés.Therefore, one policy is “to sustain its [the mayeis]
validity once the relationship is assumed to have beslyfcreated™ and has been long

recognized in Rhode Islarifl. This policy is reflected in a rule mentioned earliar:

" 1d. at 558-59.

> 1d. at 559.

® SeeEx parteChace, 26 R.I. 351, 58 A. 978, 979-80 (R.I. 1904).
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marriage which is valid under the law of the “marryingitstwill generally be
recognized as valid by the “divorcing” stdfe.

A key word in that rule is “generally,” because stdigge always reserved to
themselves the right and power to advance their ownriapomarriage policies. That
means that they have always reserved to themselveghhand power to refuse
recognition to a foreign marriage in appropriate c&5€Ehis Court has long recognized
this reserved right and power. ThusExparte Chacethis Court referenced the

well-recognized exception to the general rule [of valadti.., namely,

that if a marriage is odious by the common consent tidme or if its

influence is thought dangerous to the fabric of socssiythat it is strongly

against the public policy of the jurisdiction, it will noé recognized there,

even though valid where it was solemnized. Thus a polgga marriage,

although valid and binding in the country where it was @atéd, would

probably be denied validity in all countries where suchnsare

prohibited. ... Probably the rule would be the same in chae

incestuous marriage, although valid in the place whergaxed’®

Here is an exercise, using the earlier Alpha and Betaasios, to deepen
understanding of the proper line between the general fulgidation and the public-
policy exception to it. If the Disqualification in Alphs a prohibition on first-cousin
marriage and Beta has no equivalent, Alpha will atresestainly recognize the Couple as
validly married, for all purposé8. (This assumes that Alpha, like Rhode Island, has no

“evasion” statut&?) Although the Disqualification, appearing as it doegatuse, may

be deemed an expression of sorts of public policy, tHetypmust be viewed as weak, at

" See supraote 70.
8 See, e.g.SCOLES supranote 73, at 561, 566, 571-72§5ELJ. WEINTRAUB,
COMMENTARY ON THE CONFLICT OFLAWS 307-313 (§ ed. 2006).
9 Ex parteChace, 26 R.I. 351, 58 A. 978, 980 (R.l. 1904).
80 SeeWEINTRAUB, supranote 78, at 309 & n. 9.
81 See generally icat 307-308 & n. 6; SOLES supranote 73, at 579-80.
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best. That is so for several reasons. For oneyidares are not at all settled on the
guestion; twenty-five states prohibit first-cousin marriaggghteen states allow them
without restriction, and seven allow them under certanditions®® For another reason,
the underlying secular reason for the prohibition — to mienbirth defects — is
contested; science is uncertain on the pirfor another reason, allowance of first-
cousin marriages does little or nothing to disrupt theeshpublic meanings at the core
of and constitutive of the marriage institution and ¢f@re does little or nothing to
jeopardize the valuable social goods uniquely provided byrts@iution.

Assume, however, that the Disqualification in Alpsia iprohibition on father-
daughter marriage. Beta previously had such a prohibitidnelbently in that state a
sterile father and his daughter wanted to marry and, wdfased a marriage license,
initiated state-court litigation, arguing that stav@stitutional norms of equality, liberty,
privacy, personal autonomy, and human dignity invalid#tedncest statute as to father-
daughter and mother-son couples where one of the padgsterile. A bare majority of
the Beta Supreme Court agreed. After going to and marityiBgta, the Couple (a
sterile father and his daughter) returns to Alpha and someelater seek an Alpha
divorce. In such a scenario, all American stateslgvoot recognize the marriaggr
any purposgsuch a marriage “would be well beyond the p&feAlthough some might

attribute the non-recognition to unreasoning disgust, toytbdisguised implementation

82 SeeCourtney Megan Cahilsame-Sex Marriage, Slippery Slope Rhetoric, and the
Politics of Disgust: A Critical Perspective On Contemporary Famiscourse and the
Incest Tabop99 Nw. U. L. Rev. 1543, 1563 (2005).
8 SeeBrett H. McDonnellJs Incest Next?10 GA\RDOzO WOMEN'SL.J. 337, 352
(2004).
8 SeeWEINTRAUB, supranote 78, at 309.
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of religious doctrines, to blind adherence to “traditidmadres, or to an invidious
prejudice against an unusual kind of sexual attractiomeesocietal reason for the non-
recognition is none of those. Rather, the real re&san understanding based on
millennia of human experience, resulting in a policyigiesd to protect and perpetuate
valuable social goods. Thus, the “universal taboo” againsst (father-daughter or
mother-son) is reasonably viewed “as preserving the nuiealy from the disharmony
engendered by sexual jealousy” and as aiding “socializfitidhat] ... the taboo is an
important method of regulating the erotic impulse in chitdipreparing them to function
with mature restraint in adult societ}?” Accordingly, for an Alpha court to recognize as
valid, for any purpose, the Couple’s Beta marriage isriowsay jeopardize Alpha’s
strong and reasonable objectives in providing that marigsaget the union of a father
and daughter, even if one is sterile.

On the basis of all the fundamental understandiag®sh above, we submit that
this Court ought not recognize the Chambers-Ormiston rgarf@ the purpose of
granting them a Rhode Island divorce. As already feeecognize that marriage is to
say, authoritatively and unavoidably, that in an impdrtamtext marriage in Rhode
Island does not mean the union of a man and a womamatbet means the union of any
two persons. And to say that is to take a large step &osmn legal support for the
man/woman marriage institution and toward its unmakingerAdll, important social

institutions, such as marriage, are constituted by nothing tithe widely shared public

8 “incest." Encyclopaedia Britannica Online (26 June 2007).
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meaning$® When those public meanings become confused or not suffjcieidely
shared, the phenomenon is caliedinstitutionalizatiorand the result is loss of the old
institution’s social good¥. Certainly, the law has the power to confuse and even
suppress widely shared public meanings constitutive of impastaial institution;
thus, the law has the power to de-institutionalize mamian marriage and thereby
diminish or even eliminate the valuable social goods madiieand even uniquely
provided now by the institutionalized man/woman meafiinghose goods include,
among others, provision of the most effective (or onlgans of supporting a child’s
right to know and be reared by his or her mother andrféhith exceptions only in the
best interests of the child, not any adult), of maxingzie private welfare provided to
the children conceived by passionate man/woman couplingsteising the optimal
child-rearing mode (married mother/father), of bridging nmale/female divide, and of
furnishing the status and identity lmisbandor wife.®® When marriage is de-

institutionalized, what a society has left is a dizgyamray of different lifestyles. But a

8 gee, e.g.StewartJudicial Elision, supranote 28, at 8-10, 26-27, 35-36.
These judicial assertions of "no change" in thetustin of marriage

[resulting from judicial redefinition], in light of #thacknowledged
"profound" and "significant” change in the public meaning afnage,
are flatly contradicted by social institutional reabtieSocial institutions
are constituted by — are nothing other than, if you wslhared public
meanings. To change those meanings is to change tietiost
including the quantity and quality of its social goods. Tagkahose
meanings radically is to deinstitutionalize the oldiioson (and thereby
lose its social goods) and to replace it with a new one.

Id. at 35.

87 See, e.g., id.

8 See, e.gStewart,Judicial Elision, supranote 28, at 26-27, 36-37.
89 See idat 16-20.

% d.

©
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lifestyle is to a social institution what a sheeptafin paper is to a genuine $1,000 bill.
(The analogy is apt, because money is one of our imposbcial institutiond?)

In light of these social institutional realities — wiiought not be evaded or
otherwise elided — , we submit that the case for therecognition of the Chambers-
Ormiston marriage is at least as strong as the oaskd non-recognition of the marriage
of the Couple in our last scenario. Certainly recogmitbthe former jeopardizes the
perpetuation of social goods at least as valuable as jbogardized by recognition of
the latter. Rhode Island has rationally determined tof lpeeat value the social goods
uniquely provided by the institutionalized man/woman meaning déizrmination is
sensibly viewed as the basis for this state’s public @gal support for the man/woman

marriage institutio’f and its (unavoidably) concomitant rejection of genderearriage.

%1 John Searle notes the following:
[W]e can say, for example, in order that the conamyptriey” apply to the stuff
in my pocket, it has to be the sort of thing that petipnk is money. If
everybody stops believing it is money, it ceasegrictibn as money, and
eventually ceases to be money. . . . [I]n orderadlgpe of thing should satisfy
the definition, in order that it should fall under tacept of money, it must be
believed to be, or used as, or regarded as, dtsfyisg the definition. . . . And
what goes for money goes for elections, private propesi, voting,
promisesmarriages buying and selling, political offices, and so on.

JOHN R. SEARLE, THE CONSTRUCTION OFSOCIAL REALITY 32 (1995) (emphasis added).

%2 See, e.gStewartMarriage Facts, supraote 28, at 10 n. 25:
This link between the value of institutionally produced abgoods and
evolvement or perpetuation of the institution must adgtdoe more than
just definitional (although it is that); that link wouldsalseem to be
essential. That the link is definitional is seen iayfn’s standard
definition ofinstitutiont “An organized system of social relationships
(roles, positions, norms) that is pervasively impletednn the society and
that serves certain basic needs of the society The idea that the link is
also essential arises from the insight that a speieuld hardly expend
the vast energy needed to accomplish that “pervasipkementation”
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Moreover, the facts of this case present an addltgireng reason why this Court
should not apply the general rule of validation. A priyraurpose of that rule is “to
avoid upsetting the expectations of the parti@sBut that purpose is not at all advanced
under the facts of this case. We so demonstrate byimgséniose facts into Professor
Weintraub’s cogent explanation of the problem:

The only functional difference between a case in tvkiie partners have
paid a brief visit to a sister state to speak their vawisaae in which they
have remained at home is that the parties may haeed tgdon the law of
the place of celebration to validate their marriaBet in a case in which
[Chambers and Ormiston] have gone to another statehatbpecific
purpose of avoiding the interdiction of [Rhode Island’simwaman
marriage law], there is doubt as to whether thismeéais justifiable or
should be given much weight. The policies underlying fRhisland’s
man/woman marriage law] are just as applicable deiteremony had
been performed [in Rhode Island,] and [Massachusettheas}ate that
has no contact except as a place of celebrationaandnly an officious
interest in wishing its validating policy to prevail oxbe contrary policy
of [Rhode Islandf?

In sum, Rhode Island’s judge-made law best serves #r@ats of this state by
sustaining, for all purposes, this state’s public and legal mgariimarriage — the union
of a man and a woman. And that means not recognizenghlambers-Ormiston

marriage for the purpose of a Rhode Island divorce.

unless the resulting institution indeed served “certairchaseds of the
society.”
% \WEINTRAUB, supranote 78, at 310.
* Id. at 311,
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Point 4
This state’s public and legal meaning of marriage is in harmny with state and
federal constitutional norms of equality, liberty, privacy, pesonal autonomy,
human dignity, and so forth.

Of course, this Court cannot sustain the man/womaanimg embedded in Rhode
Island marriage law if that meaning violates any statedaerl constitutional norm. But
it is fair and accurate to say that the serious dehaetbe constitutionality of
man/woman marriage has been over for some time aogviman/woman marriage is
clearly the victor. We say that in part — but only iraiipart — because of the fact that of
the twenty American appellate court decisions to datéhe constitutionality of
man/woman marriage, nineteen have refused hold it untaistial and the further fact
that all eight American appellate court decisions @nisbue since the SJC’s decision in
Goodridgehave refused to follow that ca¥eln much larger part, we say that the debate
is over in favor of man/woman marriage because of #ere of the strong arguments
sustaining constitutionality and the concomitant on-gaanigre of genderless marriage
proponents to genuinely and seriously engage, ratheetlzle, those arguments. That
thorough-going failure to engage is now well-documentetiarstholarly literature and
quite simply has not been rebut®d.

The strong arguments for the constitutionality of mamhan marriage are
premised on the uncontroversial reality that marriagevisal social institution; the

arguments together are referred to as “the socialutisnal argument for man/woman

% The cases are collected at StewMerriage Facts, supraote 28, at 4 n.7.
% See, e.gStewartJudicial Elision, supranote 28, at 28-78; StewaNew York,supra
note 28, at 231-59; Stewawashington and California, supraote 28, at 516-46.
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marriage.” The building blocks of the social instituabargument appear above in Part
B of the Statement of Facts, “The contemporary Anagrimarriage institution.” Here is
a concise summary of the arguniént

Marriage, like all social institutions, is constituteddweb of shared public
meanings; these meanings teach, form, and transformdundls, providing identities,
purposes, and projects; and in this way, these meanings pxataitigocial goods.
Across time and cultures, a core meaning constitutiveeofrtarriage institution has
virtually always been the union of a man and a womandehsonstrated above, this core
man/woman meaning is powerful and even indispensabledanénriage institution’s

production of a number of valuable social goods.

The social institutional argument further demonstrdtas twvith its power to
suppress social meanings, the law can radically changevandieinstitutionalize
man/woman marriage, with concomitant loss of thatutgin’s social goods. Further,
genderless marriage is a radically different institutttan man/woman marriage, as
evidenced by the large divergence in the nature of theiragpsocial goods (in the

case of genderless marriage, only promised, not yet dativer

Another social institutional reality is that a sagiean have, at any one time, only
one social institution denominatethrriage That is because a society, as a simple
matter of reality, cannot, at one and the same tiaree as shared, core, constitutive

meanings of the marriage institution “the union of a \uath a womanand “the union of

7 Because the following paragraphs summarize Stedatigial Elision, supranote 28,
at 7-78, those paragraphs are presented without footnotes.
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any two persons.” The one meaning necessarily displaeesher. Hence, every
society must choose either to retain the old man/womarriage institution or, by force
of law, to suppress it and put in its place the radiaffgrent genderless marriage
institution. But to suppress, by force of “constitutiorlal no less, the shared public
meanings constituting the old institution is to lose thliable social goods flowing from
those institutionalized meanings. Thus, the sociakutginal argument refutes the “no-
downside” argument advanced by genderless marriage prap@amehseen in the famous
tactic of asking: “How will letting Jim and John mahyrt Michael's and Mary’s
marriage?”

These social institutional realities further revealgsies likegay marriageor
same-sex marriag® be misleading. These phrases get people thinking Swatiety will
keep its old kind of marriage and just a get a new andaepand. But that is not so
because of the social institutional realities justewed; a society can have one or the
other but never at the same time both possible kihdwibmarriage. And after a
judicial decree of genderless marriage, made in theerdrmonstitutional norms of
equality, liberty, dignity, or autonomy, an Americanstaill certainlynot be the happy
home of many different marriage norm communities, e#chg its own marriage thing,
each equally valid before the law, and each equally satitseeown space. Rather, that
state will have one marriage norm community (genderntessiage) officially sanctioned
and officially protected; all other marriage norm comiitias will be officially
constrained, officially disdained, and sharply curtaildétbreover, there are profound

problems with the notion that supporters of the old ragerinstitution can, if they want,

41



just huddle together in some linguistic, social, or relig enclave to preserve the old
institution and its meanings. Social institutional stutkesh that the dominant society
and its language and meanings will, like an ocean andakssy inevitably wear down
and cause to disappear any island enclave of an opposimg fl@rthe degree that
members of the enclave were to adopt the speech dbthenant society, they would
lose the power to name, and in large part the power ¢erdiswhat once mattered to
their forbears. To that degree, their forbears’ wagsld seem implausible to them, and
probably even unintelligible.

Because of what the social institutional argument swuisceedemonstrating, it is
a sufficient response to all constitutional attackelied at man/woman marriage.

The man/woman meaning in marriage, the social goods that
meaning provides, and the susceptibility to loss of botmiening and
the goods — as described by the broad description of contampor
American marriage and analyzed by the social institut@amaument —
satisfies [even] strict scrutiny review. The sociabds, especially those
pertaining to child-bearing and child-rearing and enhancing childnee
gualify as compelling societal (and hence governmentabeistie “a
society without the institution of [man/woman] magea in which
heterosexual intercourse, procreation, and child carkarmely
disconnected processes, would be chaotic.” The compellingenaf the
societal interests are not diminished by the fact, taisdai fact, that the
growth of the close personal relationship ideology &edconcomitant
increase in unmarried co-habitation and births out of ostdhave
rendered the marriage institution less effective tbamérly in furthering
those interests. The compelling nature of the intei@st not diminished
by that fact because, as the resource becomes moce,sthecomes
correspondingly more essential to society’s well-geifhe resource of
which | speak includes children grown to adulthood blessed with
significant incremental increases in educational attaitsremd in
physical, mental, and emotional health and with a ceteense of who
they are and from whom they came and not hampered by the
consequences of significant incremental increasesnmnal conduct and
other forms of self-and other-destructive behavior. & sisludes adults
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secure akusbandor wife, with all the significant incremental increases in
health, happiness, and productivity associated with thatgsss.

Nor do notions of “over-inclusive” and “under-inclusive’all to a
conclusion of unconstitutionality. That is becauseety, if it is to have a
normative marriage institution, hasly two choices. Either it will choose
genderless marriage or it will choose man/woman maerid@ choose
genderless marriage is to cause the loss of the manfhm@aning and
therefore the loss of its valuable social goods. Manfan marriage is
neither over-inclusive nor under-inclusive becauseust be only what it
is — the source of institutional power to the man/womaarmmg — to
sustain society’s compelling interests in the perpetuatidhat meaning’s
social good$®

Point 5
As the steward of Rhode Island’s common law, this Court shddinot change
this state’s public and legal meaning of marriage from the mion of a man and a
woman to the union of any two persons.

As just demonstrated, man/woman marriage well witlistati constitutional
attacks leveled against it. That is so because our gditietuding its government) has
compelling interests at stake in the man/woman mariregution’s perpetuation. All
those compelling interests provide powerful reasons why a ,jsitgeg as steward of the
common-law and governor of its development, will clomsmaintain the common-law
meaning of marriage (the union of a man and a wotaather than decree a radical
departure from it. But the fact that the redefiniticonfrthe union of a man and a woman
to the union of any two persons is genuinely radiéa, in itself, powerful reason under

the common-law tradition to not decree it. Simply statke common-law grows and

% StewartMarriage Facts, supraote 28, at 92-95 (footnotes omitted; emphasis in

original).
% The classic common-law statement is in Hyde \de4y..R. 1 Prob. & Div. 130, 133
(1866) (Lord Penzance): “marriage [is] ... defined as thentaty union for life of one
man and one woman to the exclusion of all others.”
100 geeStewart Judicial Elision, supranote 28, at 20-24.
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changes only incrementally and only as shared experaéntéhe resulting well-tested
wisdom dictaté®* and that feature is understood to be near the core obthmon law’s
genius and the reason for the tradition’s long endur&icéhe legislature, for good or
ill, has the power to implement radical, even revohaiy, programs (always called, of
course, “reforms” and always presented as “progressiiglj.the common-law tradition
gives no such power to a judge, and, if true to that traditi,e common-law judge will
not arrogate such power to herself or himself.

In the name of “developing” the common law, this Cain@uld not mandate the
radical change from man/woman marriage to genderlessag®, for any purpose.

Point 6
The federal Defense of Marriage Act reinforces a decisioloy this Court
to not recognize the Chambers-Ormiston marriage,
while the federal constitution’s Full Faith and Credit Clause
clearly does not require Rhode Island recognition of that matage.

Whole forests have been cut down to make the papehwmh o print the news

and journal articles speaking about the connection betgeederless marriage, on one

101 See, e.gMcClure v. Life Ins. Co. of North America, 84 F.3d 1129, 1138 (9t
Cir.1996) (“the common law decision-making process is inhigremdremental in
nature ... [and] calls for devising a rule that does maysbo far from the existing
regime.”); PM Group Life Ins. Co. v. Western Growesér. Trust, 953 F.2d 543, 547
(9th Cir.1992) (“While we are free to adopt any rule,adbenmon law decisionmaking
process is inherently incremental in nature ...."); ArangoSchroeder, 671 A.2d 1023,
1027 (N.H.1995) (“we are mindful that fundamental changesiigusisprudence must
be brought about sparingly and with deliberation.”).
192 gSee, e.g RUGGEROJ. ALDISERT, LOGIC FORLAWYERS 8 (1989) (“the genius of the
common law is that it proceeds empirically and gradusdisting the ground at every
step.”).
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hand, and, on the other hand, the federal Defense afddarAct (DOMA)Y? and the
federal constitution’s Full Faith and Credit Clad%t Discussion of that connection
generates a lot of passion, not because the principtbese oonflicts of law (including the
principles implicated by DOMA and the Full Faith and Gré€dause) are able to and do
generate that kind of passion (they really cannot amibtjdout because the idea of
genderless marriage generates a lot of passion. Waepassion is put aside and a court
resorts in a sober and deliberate way to the princgdld®e conflicts of law, the
conclusions come rather easily and are quite clehstaightforward. Fortunately, as an
aid in that task there is the solid, lucid, and stréigiward work of Patrick J. Borchers,
dean and professor of law at the Creighton Universibp8kof Law, appearing in his
article The Essential Irrelevance of the Full Faith and Credit Clause t&Hme-Sex
Marriage Debate"*°

As to the Full Faith and Credit Clause’s meaning for af@lvance to this case,
after reviewing the “full faith and credit basics,” Deorchers explains:

Consequently, it is hard to imagine a case of a spitlyiag its own
marriage law [to not recognize a same-sex couple’s festiabe marriage]

103 1n 1996, Congress enacted and President Clinton sijeddefense of Marriage

Act, Pub L No 104 -199, 110 Stat 2419 (1996) (codified at 28 USC § 1738CWA8¢ §
7). It has two provisions. One defines marriage foflederal statutory purposes as the
union of a man and a woman. 1 U.S.C. 8§ 7. The othertbayeach State need not to
“give effect to any public act, record, or judicial procegadwfiany other State . . .
respecting a relationship between persons of the santbatas treated as a marriage
under the laws of such other State.” 28 U.S.C. 8 1738C.

104 U.S. Const. art. IV, § 1: “Full Faith and Crestiiall be given in each State to the
public Acts, Records, and judicial Proceedings of evergrdihate.”

As to the volume of print regarding the matsaePatrick J. Borcherg he
Essential Irrelevance of the Full Faith and Credit Clause to the Seemevarriage
Debate 38 (REIGHTONL. Rev. 353, 353 & nn.1-3. (2005).

195 Borcherssupranote 104.
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that presents a close constitutional question. Prolbaélypnost commonly
hypothesized case is one in which a couple lives in e ataith does not
allow same-sex marriage, but gets married in a statatlbows it, and
then returns home and becomes involved in litigatiomhith the couple's
marital status is crucial. But under tAbistatetest, the domiciliary
connection to the forum state is easily sufficienjustify application of
the forum state's law. Perhaps the best casedblt be made for a
constitutional duty to apply the celebration state'sviawld involve a
couple genuinely domiciled in a state allowing same-sexiagas and
then becoming involved in litigation in a state that doasallow them.
Suppose, for example, a same-sex couple is marriedvamg iln
Massachusetts and one of them is injured in Nebraska lasd af
consortium claim is brought by the other spouse in Nebyaskiate
whose constitution prohibits recognition of same-sexiaggs. Would
Nebraska be required to treat the couple as married?t&dihgj this is a
closer question than the first hypothetical, but thevenss still in the
negative. The public policy exception is a deeply ingrafeatlre of
traditional choice-of-law principles, and recall thHa¢ Supreme Court
held inWortmanthat such principles are constitutional even if tdeyhot
meet theAllstatetest. State courts have long refused to recognize
marriages that violate their public policy even if tharriage was validly
celebrated elsewhere.

So why all the confusion over this relatively straightfard matter? A
good deal of it stems from the confusion of the two bnaa®f the
Supreme Court's full faith and credit jurisprudence. Adase seen,
while the Supreme Court's constitutional review of statace of law has
been deferential, its review of full faith and creatto judgments has
been “exacting.” Much of the commentary has wronguaned that a
marriage license is the functional equivalent of a juddrfoarfull faith
and credit purposes. This, however, is obviously incarfegtdgment
requires the adjudication of a controversy or attlagsotential
controversy. A marriage license (or a fishing, huntintaarlicense for
that matter) lacks this character. Marriage is noatten of one potential
spouse wanting to get married, the other not wanting tongeted, and
then heading to the courthouse to resolve the dispbeesiperficially
appealing analogy to divorces is therefore wanting, lsecdivorce
decrees involve controversies (or at least the poteéhéeefor) that
involve opposing positions of the parties requiring a corgsslution.
Thus, whichever branch of the full faith and creditgprudence is
followed, the ultimate result is that states are foeeecognize or not
recognize same-sex marriages celebrated in other $tates.

108 1d. at 357-58 (footnotes omitted).
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As to DOMA’s meaning for and relevance to this casegtlgethis expression of
clear thinking:

In large part, DOMA simply states what the law wouldnaaout

it, a point made by some who testified in oppositioit.tcAs we have

seen, DOMA or no DOMA, full faith and credit princigldo not require

one state to give effect to a marriage celebrated ithanstate. For the

most part, therefore, the arguments against the corstility of DOMA

are fanciful. The common mistaken premise of theiselks is that

DOMA engaged in a radical revision of the accepted uratststg of full

faith and credit principles when, in fact, it did Adt.

DOMA is relevant to this case in one important wayyaver. It is yet another
expression — in this instance, one with nationwide scayehe strong public policy in
favor of man/woman marriage and the perpetuation of thatthinstitution and its
valuable social goods.

In sum, DOMA is constitutional and expresses the gauhéc policy reflected in
Rhode Island’s marriage laws — one in favor of man/aemarriage. The Full Faith and
Credit Clause leaves this Court entirely free to restie recognition issue as a matter of

state law and in furtherance of this state’s marr@ageey, a policy centered on this

state’s public and legal meaning of marriage as the uniam@n and a woman.

197 1d. at 358-59 (footnotes omitted).
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CONCLUSION
This Court should hold that the Family Court may nobgedze, for the purpose
of entertaining the Chambers-Ormiston divorce petititims Massachusetts marriage of
these two Rhode Island women.

Respectfully submitted,
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